hazardous situation must be determined in light of the common experience of an
industry, but that the extent of precautions to take against a known hazard is
that which a conscientious safety expert would take."

I conclude  that  on  the  facts  presented here  that   a  conscientious   safety
expert  would require  that  the Great Western worker   should  tie  off while   in thi
situation.

Great Western argues   that  a worker could  fall  if he  slipped  on some
substance  left on the   floor,   or he  could   fall  while  conducting  an  activity  on
the brink of a deep mine,  or he  could   fall  while  on  a  step  ladder   two   feet   off
the ground.    Therefore,   Great Western declares   that   safety belts   should be wor
in almost every mining  activity which  is  obviously not   the  real  world.

As  indicated  the  test   is  one  of reasonableness   and  I am unwilling  to
consider in this decision Great Western's various hypothetical  situations.

Great Western's  additional  argument   is   that   the  enforcement   of  Section
57.15-5 must be  in a reasonable   fashion.     As  previously  indicated  reasonablene
is  a factor considered  in determining  this  case.     The worker here was  12  feet,
not 2 feet,  off of the ground.

Great Western cites  appellate court  decisions   for  the  proposition  that   t\
test  of  liability should rely  solely on whether  a reasonably  prudent  employer
familiar with  the  custom and  practice of  the   industry would have  protected
against  the hazard.     It  is  correct  that   industry  standards   and customs have bt
held determinative of what  constitutes  reasonableness.     This  point   was   suggest
in Ryder Truck Lines,   Inc.  v.  Brennan,  497 F.   2d  230  (5th Cir.   1974)   and B & ]
Insulation,   Inc. v.  OSHRC,  583 F.   2d  1364  (5th  Cir.   1978),

But  the First   and Third Circuits have  not   followed   the  Fifth  Circuit   in
limiting the  reasonableness   test   to the  custom and  practice  of  the   industry
because as the First  Circuit  explained  such  a ruling "would  allow an entire
industry to avoid  liability by maintaining  inadequate   safety  training"  Genera:
Dynamics,   supra)   at 464;   accord Voegele Co.,   supra,   at  1078.

Ray Evers Welding Company,   supra,   relied  on by Great Western,   is  not
persuasive  authority  for  its  position.     The  case  deals with  an O'SHA regulatio
(29 C.F.R.  1926, 28(a)),  totally different  from the regulation here.     In Ray
Evers  the court overruled the claim of vagueness  asserted  there but held  that
there was  a lack of substantive  proof  in  the  case.

Great Western's  argument   is   further  denied  on  the  grounds   that   the Mine
Safety Act  seeks  to promote  safety  and health  in  the mining  industry.     Great:
Western's position runs  counter to that mandate.     Title  30,   Code  of Federal   :
Regulations describes   the  purpose of  the Part  57  regulations   as  "the  protect!
of  life,   the promotion of health and safety,   and  the prevention of  ac-
cidents   ..."    Consistent with  that  general   aim,   the   specific  purpose  of  secti
57.15-5 is  the prevention of dangerous   falls,  Kerr McGee Corporation,   supra,
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